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WILLS AMENDMENT BILL 2006 
Second Reading 

Resumed from 28 June 2006. 

HON SIMON O’BRIEN (South Metropolitan) [9.03 pm]:  The second reading debate of this bill has been a 
long time coming, having initially been adjourned on 28 June 2006.  It is an important bill, even though the 
government has not seen fit to attach a high priority to it, along with a lot of other bills on the notice paper.  The 
opposition will support this bill, which deals with what I think is a very interesting subject.  In fact, I found the 
whole process of researching and considering this bill to be very interesting.  Many members would also find the 
bill and the matters it deals with very interesting.  The issue of making a will is something that, of course, affects 
us all - or should affect us all.  As it happens, I am at the moment making a new will myself.  The old one is 
about 20 or 25 years old, so it is well overdue to be updated.  Through you, Mr President, I advise all members 
that they are all, in a sense, equal beneficiaries in my last will and testament!  I hope that does not excite any 
great anticipation because I have chosen my words carefully and members could be disappointed.  

Hon Ed Dermer:  The quality of zero I presume!  

Hon SIMON O’BRIEN:  It is a matter of confidentiality, but in the off chance I am more generous than that, I 
suggest that Hon Ed Dermer please watch his p’s and q’s! 

The exercise in itself is something that we must all tackle from time to time.  On going into it, it is not as easy as 
I thought; it becomes a very complex area.  My affairs are relatively easy to set out in a last will and testament 
because I do not have complex family arrangements.  Even so, many things need to be considered if one is not to 
leave a mess in the wake of one’s departure.  I am determined to do a couple of things to do the right thing by 
executors and, indeed, beneficiaries; that is, to put off their task for as long as possible.  I hope to write several 
more wills before my time is done and my lawyer retires comfortably on the fees he charges.  The point is, as I 
think members understand, that it is important for people to have their affairs in order at any time because the 
unforeseen does happen, and, when it does, it can leave behind matters of a personal estate that are not simple.  
One might think that one’s household and the lives of those who depend on us will just go on without missing a 
beat.  People may be disappointed.   
The point is that the whole issue of wills can be quite complex.  Our society has recognised for a very long time 
that we need legislation in this area to deal with the disputes and uncertainties that inevitably arise all too 
frequently.  There must be legislation to not only regulate the form and the substance of wills or testaments but 
also to make provision for what happens when someone dies intestate, because that is another situation that can 
cause all sorts of problems.   
The Wills Amendment Bill sets out to do a few things which are described in the accompanying literature to the 
bill as bringing our law up to date for the benefit of the citizens of Western Australia.  We frequently hear this 
said as an excuse to introduce amending legislation.  In this case, it is a valid claim.  The bill does in fact bring to 
our attention and consideration several measures that do indeed update what is a fairly ancient form of statute to 
deal with the issues that confront people in this day and age when they are considering their wills and testaments.  
The amendment bill principally makes a number of amendments to the Wills Act 1970, together with some 
consequential minor amendments to about eight other related acts.  However, the principal act being amended is 
the parent act, the Wills Act 1970.  At this point I would like to thank Ms Ilse Petersen from the State Solicitor’s 
Office who briefed me on this bill quite a long time ago, and then, in the wake of that briefing, very kindly 
provided me with a marked-up copy of the act.  I have said it before, but a marked-up copy of the act in the case 
of a bill that makes significant amendments is a very useful tool indeed.  It is handy to have the marked-up copy 
of the act together with the bill and the EM, and I express my appreciation to the State Solicitor’s Office for its 
assistance.   
Mr President, this bill does a couple of notable things that I will note for the purposes of the second reading 
debate.  First, it amends section 14 of the principal act.  That section relates to the revocation of wills in a 
particular situation.  Members who are not aware of these provisions will be very interested to hear about them.  
It is not widely known in the general community, but section 14 of the Wills Act provides that a will is revoked 
by the marriage of the testator, except in a couple of circumstances.  I do not believe that it is commonly known 
in the community that when one marries, any will in existence - with some selected exceptions, such as a will 
made in contemplation of the marriage - is automatically revoked upon that marriage.  I suspect that many 
people in the community would not have a clue that this is the case.  They get married without knowing that by 
that action, the last will they made is revoked.  In many cases when someone enters into a marriage, particularly 
a young person entering into a first marriage, it is no bad thing for a will to be revoked; that is why it is the law.  
The property status of the person changes upon marriage and the will changes to reflect the fact that the person is 
now married and presumably wishes to share common property with his or her new spouse.  That is an existing 
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provision.  However, in a sign of the times, proposed new section 14A relates to the ending of marriages and the 
effects of wills.  In future, under the provisions contained in this amending bill, a will is revoked by the ending 
of a testator’s marriage, except where a contrary intention appears in the will or where there is other evidence 
establishing such an intention.  Consequently, that which is joined together through the act of marriage, and 
recognised as such by the law relating to wills, is henceforward recognised also in the dissolution of a marriage.  
People will need to understand that when there is a change of status, such as a marriage, there will in future also 
be a similar change of status in the standing of a will if a divorce takes place.  During the committee stage of the 
bill, members ought to examine what happens and what will take the place of a will revoked by a divorce. 
Proposed new section 15 explains in summary form how a will or part of a will is to be revoked.  It contains a 
summary of the circumstances that will indicate when a will has been revoked.  As I said in my opening remarks, 
this is a significant matter for a testator because the making of wills and how they fit into the field of human 
relationships is not a simple matter; on many occasions it is a very complex matter.   
I find another area of this bill quite intriguing in a general interest way.  It will not affect everyone in the way 
that I have generally referred to wills affecting us all, but it relates to the question of privileged wills.  It is 
proposed to repeal sections 17 to 19 of the current act.  Members, if they are not aware of privileged wills, ought 
to have a close look at this proposal.  When repealing a provision that has been around for many years, as this 
one has, members need to know what it is they are repealing.  I draw members’ attention to existing section 17, 
“Persons entitled to make privileged wills”,  that states - 

Any of the following persons irrespective of his age may make a valid will and may also validly revoke 
a will with or without making a new will: - 
(a) any person, whether as a member or not, serving with the armed forces of the Commonwealth or 

its allies while in actual military, naval or air service in connection with operations that are, or 
have been taking place, or are believed to be imminent in relation to a war declared or undeclared 
or other armed conflict in which members of such armed forces are, or have been or are likely to 
be engaged; 

(b) any mariner or seaman being at sea. 

So, there are classes of persons who can make what has up until now been referred to as a privileged will.  
Section 18 of the act then fleshes that out a bit more and talks about the making of a privileged will.  It states -  

A will made by a person to whom the provisions of section 17 apply need not be executed in the 
manner required by section 8 but may be made, without any formality, by any form of words, whether 
written or spoken, if it is clear that he thereby intended to dispose of his property after his death. 

Section 8 of the act deals with the execution of wills generally.  I had not discussed section 8 prior to this, and I 
do not intend to.  Indeed, very little in section 8 is proposed to be changed.  Section 8 provides that a will is not 
valid unless -  

(a) it is in writing; 

(b) it is signed by the testator or signed in his name by some other person in his presence and by 
his direction, in such place on the will so that it is apparent on the face of the will that the 
testator intended to give effect by the signature to the writing signed as his will; 

(c) the testator makes or acknowledges the signature in the presence of at least 2 witnesses present 
at the same time; and 

(d) the witnesses attest and subscribe the will in the presence of the testator but no publication or 
form of attestation is necessary.   

That outlines some pretty stiff formalities that are required to be adhered to.  However, under section 18, which 
as I have said deals with the making of a privileged will, the formal requirements of section 8 do not need to be 
strictly adhered to, particularly in relation to witnesses.  Section 19 deals with the revocation of a privileged will.  
Because this bill proposes to do away with privileged wills, section 19 is also proposed to be revoked.   

Members may be wondering what a privileged will is, and how the concept of a living will has been applied in 
the past.  I recently read a good story.  It was in a scholarly tome, the Guinness Book of Records, 1970 edition - 
which is, coincidentally, the date of the principal act!  According to that story, the shortest will that has ever been 
recognised by a court of law was a three-word will that reportedly said, “All to mother”.  That will was written 
by a young man of about 16 or 17 years of age, on a scrap of paper, perhaps a cigarette card inside a cigarette 
packet, or something like that -   

Hon Sue Ellery:  Who was at war, or something?   
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Hon SIMON O’BRIEN:  Yes, on the Western Front.  The minister knows what happened to that young man.  
He died.  That is why his will had to be decided by a court.  I hope this story is true; it is too good not to be true!  
According to this story, the court recognised that very simple will.  That simple will, which said only, “All to 
mother”, fell a long way short of the requirements of section 8 for the execution of a last will and testament.  
However, it did fit the requirements of section 18, because it was made in a form that did not need to have regard 
for the requirements of section 8, because it was made by a person who was clearly defined under section 17.  
That shows how important it is to deal with the circumstances of a person who needs to get his affairs in order.  
This anonymous young man was about to go over the top in the hellhole of this war zone on the Western Front in 
the Great War, so he certainly needed to get his affairs in order and indicate his wishes for the disposition of his 
property in the event of his demise, which was highly likely in that environment.  Indeed, the court reportedly 
gave effect to the wishes of that young man in that long ago war, who did not survive very long after making his 
all too brief last will and testament, because in its ruling it upheld that will.   

That demonstrates the understanding by previous generations, when they have legislated in this area, of the 
reality that we all face in making a will.  I have always found, as a person who occasionally needs to make a 
will, as we all do, that section 8 is very dry, dusty, onerous and legalistic.  I can understand why section 8 needs 
to be worded in that way.  However, the act should contain a bit more humanity.  It is in sections 17 and 18 that 
we find that understanding and humanity, because those sections provide a number of ways in which people may 
indicate their wishes for the disposition of their property in the event of their demise.  Sections 17 and 18 outline 
the requirements for persons who are entitled to make a privileged will.  Section 8 outlines the requirements for 
the execution of a more formal will and testament.  The courts have always had the capacity to determine the 
wishes of the deceased, upon application.  However, the courts have been able to honour the wishes of the 
deceased only if they have been able to determine what was in the mind of the deceased, and what was expressed 
by the deceased, as to the disposition of his property after his demise.  In doing that, the courts would want to see 
some written evidence in the deceased person’s own hand, such as a letter or a note written to a potential 
executor or faithful retainer whom the deceased felt he would be able to rely upon to carry out his wishes and 
ensure that a child’s education was looked after, or that someone was presented with a favourite piece of 
jewellery, a small cash bequest, mum’s dinner set, or whatever it might be.  These sorts of decisions are very 
important to the people who are left behind when a person dies and may be of tremendous significance.  
Therefore, all too frequently there is recourse to the courts, which are then asked to determine what the deceased 
really wanted, and what is in the best interests of the deceased and the disposition of his estate. 

The law has always understood that there needs to be a form to direct the affairs of an estate and that there are 
also people in a position in which they need to be able to make a privileged will.  Although this is not spelt out in 
some detail, a court may take on board other matters, but it is much better if things are done formally and 
properly according to the act.  This bill seeks to make the Wills Act a bit more up to date and a bit more in 
keeping with what most ordinary, reasonable people would hope can be done by the courts.   

What about the repealing of the provisions for privileged wills?  I will make two observations.  First, there are 
saving provisions for wills made under these provisions.  I do not know but I suppose some Australians right 
now could be in a position to make a privileged will.  Until that will was revoked by their deliberate action or 
some other action, such as those I mentioned a little while ago as being summarised at section 15 and elsewhere, 
unless revoked by marriage, a divorce or some other trigger, the provisions of a privileged will in fact will 
endure.  I think these provisions are a real advance, and I like them because to me they show an essential face of 
humanity in this often stiff, dusty, legalistic area of legislation.  I am referring to proposed sections 32 and 33.  
Bearing in mind that we have just agreed to revoke the concept of privileged wills, proposed sections 32 and 33 
will extend the concept of privileged wills to a far wider group of people so that there may be less formal ways 
by which anybody in the community may make their wishes known.   

If I am talking to anyone in particular outside this chamber in seeking to offer some informal advice, I want to 
make it absolutely clear that it is still the case that people need, if they can, to make a formal section 8 will with 
their lawyer and make sure that they dot the i’s and cross the t’s, because it is a complex matter and there are all 
sorts of things to consider.  Nonetheless, proposed sections 32 and 33 contain provisions for a court to dispense 
with formal requirements.  While getting rid of the provisions that relate to privileged wills, some fresh 
provisions are being inserted to allow courts to accept informal wills.  I am hoping, and presumably the 
government as the sponsor of this bill is also hoping, to avoid situations in which strict legal interpretation of a 
testament overrides what might otherwise be seen and easily recognisable as the intent of the person.  Again, this 
is very important because in times of grief, bereavement and vulnerability, it is important that the people who 
really mattered in the minds of the deceased are recognised in the disbursement of an estate. 

[Quorum formed.] 
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Hon SIMON O’BRIEN:  I will deal with proposed section 32 now so that we do not have to deal with it in 
detail during the committee stage.  Proposed section 32 contains a definition of “document” for the purposes of 
these proposed sections.  It reads - 

“document” means any record of information including - 

(a) anything on which there is writing; 

(b) anything on which there are marks, figures, symbols or perforations having a meaning 
for persons qualified to interpret them; 

(c) anything from which sounds, images or writings can be reproduced with or without 
the aid of anything else; or 

(d) a map, plan, drawing or photograph,  

and includes any part of a document within the meaning given by this subsection. 

(2) A document purporting to embody the testamentary intentions of a deceased person, even 
though it has not been executed in the manner required by this Act, constitutes - 

(a) a will of the person; 

(b) an alteration to a will of the person; 

(c) the revocation of a will of the person; or 

(d) the revival of a will or part of a will of the person,  

if the Supreme Court is satisfied that the person intended the document to constitute the 
person’s will, an alteration to the person’s will, the revocation of the person’s will or the 
revival of a will or part of a will of the person, as the case may be. 

(3) In forming its view, the Supreme Court may have regard (in addition to the document) to any 
evidence relating to the manner of execution or testamentary intentions of the person, 
including evidence (whether admissible before the commencement of this section or 
otherwise) of statements made by the person. 

There could be oral evidence given by a third party and that could extend to evidence which would not normally 
be admissible, with a capital A, and evidence, with a capital E, in the normal course of the Supreme Court’s 
deliberation.  Section 32 will apply only to persons dying on or after the day on which proposed section 23 
comes into operation, but in respect of persons so dying extends to any document that came into existence before 
that day.  Quite clearly that sets out the capacity for a court to have significant regard for a wide variety of 
information that previously would not have been considered as admissible or as easily admissible in a court’s 
deliberations about what should happen with the estate of a deceased person.  That is a very important 
development in legislation that relates to wills.  It has regard for everybody’s circumstances, including the needs 
of those who have to make a will at very short notice or who do not have the option of seeing a lawyer for 
advice, of receiving a first draft and of sending back that draft for alterations and signatures etc.  The fact is that 
that can happen.  People frequently have to make an amendment to a will or make further instructions known at a 
time when it is not convenient to do so in the formal way which, I stress, is still the most desirable way of 
making a will.  I certainly do not want any member of the public to think that the passage of this bill - I think it 
will pass - means that people do not have to worry about making a formal will and that the court will have regard 
for what they have written on the back of an envelope.  That is not true.  A person should exercise the discipline 
of a formal will to make it absolutely clear what should happen to his or her estate.  Nonetheless, there are other 
ways that a court can, if necessary, interpret a deceased person’s wish to ensure that the right thing is done.  That 
extends to any young Australian servicemen who might find themselves in a position similar to that of a certain 
fellow on the Western Front who wrote simply on a scrap of paper “all to mother”.  That happened and it might 
well happen again.  The new provisions will assist in such a situation.   

The bill provides for the insertion of part XI, which deals with the will of persons who lack testamentary 
capacity.  It is a slightly difficult area to contemplate.  The bill tackles the questions raised about this area very 
well.  We support those provisions.  They are an interesting development in the law in this area.   

The bill also provides for the insertion of part XII, which relates to the rectification of wills by the Supreme 
Court.  I will briefly touch on the circumstances that must exist, because I do not intend to go into them in any 
depth in committee.  I do not know whether any other members intend to do so, but it is important that we note 
these provisions in the debate.  Part XII reads -  
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(1) The Court may make an order rectifying a will to carry out the intentions of a deceased testator 
if the Court is satisfied that the will does not carry out the testator’s intentions because -  

(a) a clerical error was made; or 

(b) the will does not give effect to the testator’s instructions.  

(2) Any application for an order under this section must be made within 6 months after the death 
of the testator.  

The court has the capacity to extend the original period of time if it sees fit, but not, for fairly obvious reasons, if 
the estate has already been distributed.  In other words, there is a time limit and it has to be done up-front before 
an estate is wound up.  A certified copy of an order under this section must be attached to the original will and to 
the probated copy of the will.  Subject to the time provision that I just discussed, the power of the court under 
this section extends to the will of a person who dies before the commencement of section 24 of the bill.  Again, 
recognising the reality and sometimes the difficulties that attend on matters when dealing with estates, the 
opposition welcomes part XII, because it enables extended capacity for justice to be done to all concerned and 
gives the court the power and discretion to ensure that justice and fairness are exercised when it acts on behalf of 
someone who, by virtue of his or her being deceased, is no longer with us to make sure of that themselves.  That 
is an overview of the key parts of the bill as the opposition sees them.  I restate our support for the bill and 
commend it to the house.  

HON GIZ WATSON (North Metropolitan) [9.47 pm]:  The Greens (WA) also support the Wills Amendment 
Bill 2006.  The bill will amend the Western Australian laws that relate to the making, alteration and revocation 
of wills.  The bill was produced with the assistance of a working group that was appointed by the Attorney 
General.  That working group arose out of the 1991 Standing Committee of Attorneys General of Australia, 
which approved the development of uniform succession laws for all Australian states and territories.  In 1992 the 
Queensland Attorney-General remitted a reference to the Queensland Law Reform Commission to coordinate a 
project to make recommendations designed to unify succession laws in all Australian states and territories.  That 
information is contained in the “Uniform Succession Law, Western Australian Report”, which reads -  

At the suggestion of the QLRC a National Committee comprising representatives from each jurisdiction 
was set up.  Western Australia had a representative on the National Committee from 1995 to 1997 and 
from 2003 until the present.   

The consolidated report of the National Committee on The Law of Wills was presented to the SCAG in 
December 1997.  

The amendments contained in the bill have had quite a long gestation.  We note that the working group that was 
established by the Attorney General in late 2003 to review the Western Australian laws of succession is a well-
qualified and experienced group that comprised many lawyers, the Principal Registrar of the Supreme Court and 
the Acting Principal Registrar of the Supreme Court.  The bill follows the recommendations of that WA report.  
However, I will comment on four areas in the report that are not reflected in this bill.  That is not because we 
object to that.  I just want to be thorough.  In having followed the argument that this bill is a result of this process 
and this report, I think it is important to assess the reasons that all the recommendations were not taken up.  I 
think Hon Simon O’Brien has touched on a couple of these in his contribution also. 

Looking at the bill, I note that there are four areas in which it departs from the recommendations of the working 
group.  The first is in regard to privileged wills for service people.  At present, under section 17 of the Wills Act 
1970, people serving in the armed forces can create privileged wills; that is, wills that do not meet the normal 
requirements for the making of a formal will.  The working group recommended that the privilege was “worth 
retaining for those cases of genuine hardship, to ensure that persons in the heat of battle have the facility to vary 
a will not then held by them.”  That was quoted at pages 21 and 22 of the working group report.  The 
government has not adopted this recommendation and has decided instead to abolish the ability for members of 
the armed services to create privileged wills.  The reasons for doing so are outlined in the second reading speech, 
and I quote as follows -  

Privileged wills have been abolished:  Members of the armed services formed a privileged class under 
the previous act, which meant that they could validly make an informal will, either completely oral or in 
writing.  The model wills bill does not allow for privileged wills and they have been abolished in some 
states and territories.  As the bill allows the Supreme Court greater discretion to interpret the testator’s 
intentions and allows for a broader definition of “document” in relation to informal wills, any necessity 
for privileged wills is substantially diminished.  These provisions ensure that the greatest possible effect 
will be given to the testator’s intentions, not only for members of the armed services, but also for all 
people in this state. 
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I believe that the argument for privileged wills has been addressed with those comments.  Therefore, the Greens 
(WA) are happy to agree with the government that there is no need to retain those provisions. 

The second departure from the working group recommendations was with regard to informal wills.  Section 34 
of the Wills Act 1970 provides as follows -  

A document purporting to embody the testamentary intentions of a deceased person is a will of that 
person, notwithstanding that it has not been executed in accordance with section 8, if the Supreme 
Court is satisfied that the deceased intended the document to constitute his will. 

At present, there is no definition of “document” in the Wills Act, so the definition from the Interpretation Act 
1984 applies.  This definition is as follows -  

“document” includes any publication and any matter written, expressed, or described upon any 
substance by means of letters, figures, or marks, or by more than one of those means, which is 
intended to be used or may be used for the purpose of recording that matter; 

The bill includes a broader definition of “document”, which is wide enough to include video recordings or files 
on a computer.  That appears in clause 23 on page 15 of the bill.  The majority of the working group opposed this 
definition being included because it felt that there would be a greater risk of tampering with video or audio 
recordings and coercion into recording a will in this manner.  The working group made those comments at 
page 30 of its report.  A minority of the working group took a different view.  It favoured the wider definition 
because the intention of the testator - that is, the person making the will - is the primary concern, and if a will 
expressed in a non-written form can be shown to establish the will of the testator, regard should be had to it.  The 
minority felt that the risk of tampering and coercion applied also to written documents and that evidence could 
be brought forward if there were concerns about falsification.  Those comments appear on page 31 of the report.  
Again, the Greens (WA) are satisfied that the views of the minority are views that we can support.  Therefore, 
we agree with the clarification of the broader definition of “document”. 
The third area in which the bill departs from the recommendations of the working group is in regard to 
rectification of a will.  Clause 50(1) of the bill provides -  

The Court may make an order rectifying a will to carry out the intentions of a deceased testator if the 
Court is satisfied that the will does not carry out the testator’s intentions because - 

(a) a clerical error was made; or 

(b) the will does not give effect to the testator’s instructions. 
The working group was split on this issue, with the majority of the group supporting a more limited provision 
allowing only correction of clerical errors, due to concerns regarding costs and uncertainty.  On the other hand, 
the minority supported a provision such as that in the bill, because it had the scope to address injustices going 
beyond mere clerical errors.  That appears on pages 37 and 38 of the working group’s report.  We are happy to 
support the bill as it stands on this matter, to allow the court to give effect to a testator’s instructions; for 
example, when a whole paragraph of a will is missed out due to a lawyer’s error. 

The fourth area of departure is with regard to interested witnesses.  A majority of the working group wanted the 
bill to include a provision relating to interested witnesses - that appears on pages 11 and 12 of the report - 
effectively reinserting a revised version of a section that was removed from the act in 2003.  This amendment 
proposed by the working group would prevent witnesses to a will from benefiting from that will unless certain 
criteria are satisfied; for example, they get a court finding that the will was made freely and voluntarily.  The aim 
of the provision is to protect testators from unscrupulous beneficiaries who might put pressure on them to sign a 
will.  From speaking with a senior barrister who deals in succession issues, it appears to me that the absence of 
any prohibition on interested witnesses since 2003 has not caused any problems, and the provision proposed by 
the working group may force people who witness their spouse’s wills to go to court to establish that they can 
receive anything under the will.  This would be costly for them to do and would also clog up the court system, 
which we consider highly undesirable.  Therefore, on this matter too, we support the bill as it stands.  With those 
comments, the Greens will support this bill. 

HON SUE ELLERY (South Metropolitan - Minister for Child Protection) [9.57 pm]:  I thank members for 
their contributions to the debate on the Wills Amendment Bill 2006.  This is an important area of the law that 
needs to be brought up to date.  This is the kind of law that we need to make sure is as up to date as possible and 
addresses the community’s needs.  It is the kind of law that we need to be talking about publicly as well, 
because, as I think Hon Simon O’Brien pointed out, many people do not in fact understand what their obligations 
and responsibilities are and what happens to their will at various life-changing moments throughout the course of 
their lives.  I thank members for their contributions and commend the bill to the house. 

Question put and passed. 
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Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Sue Ellery (Minister for Child Protection), and passed.   
 


